§655.720

equivalent) in the specific specialty as
a minimum for entry into the occupa-
tion in the United States. INA, 8 U.S.C.
1184(i)(3). For H-1B1 nonimmigrants
from Chile, additional occupations that
qualify as specialty occupations are
Disaster Relief Claims Adjuster, Man-
agement Consultant, Agricultural
Manager, and Physical Therapist, as
defined in Appendix 14.3(D)(2) of the
United States-Chile Free Trade Agree-
ment. For H-1B1 nonimmigrants from
Singapore, additional occupations that
qualify as specialty occupations are
Disaster Relief Claims Adjuster and
Management Consultant, as defined in
Appendix 11A.2 of the United States-
Singapore Free Trade Agreement.

(3) Determinations of specialty occu-
pation and of nonimmigrant qualifica-
tions for the H-1B and H-1B1 programs
are not made by the Department of
Labor, but by the Department of State
and/or United States Citizenship and
Immigration Services (USCIS) of the
Department of Homeland Security (for-
merly the Immigration and Naturaliza-
tion Service or INS) in accordance with
the procedures of those agencies for
processing visas, petitions, extensions
of stay, or requests for change of non-
immigrant status for H-1B or H-1B1
nonimmigrants.

Specific employment in question means
the set of duties and responsibilities
performed or to be performed by the H-
1B nonimmigrant at the place of em-
ployment.

State means one of the 50 States, the
District of Columbia, Guam, Puerto
Rico, and the U.S. Virgin Islands.

State Employment Security Agency
(SESA), now known as a State Work-
force Agency (SWA), means the state
agency designated under section 4 of
the Wagner-Peyser Act to cooperate
with the Employment and Training Ad-
ministration of the Department of
Labor in the operation of the national
public workforce system.

Strike means a labor dispute wherein
employees engage in a concerted stop-
page of work (including stoppage by
reason of the expiration of a collective-
bargaining agreement) or engage in
any concerted slowdown or other con-
certed interruption of operation.

United States worker (“‘U.S. worker”’)
means an employee who is either
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(1) A citizen or national of the United
States, or

(2) An alien who is lawfully admitted
for permanent residence in the United
States, is admitted as a refugee under
section 207 of the INA, is granted asy-
lum under section 208 of the INA, or is
an immigrant otherwise authorized (by
the INA or by the Attorney General) to
be employed in the United States.

Wage rate means the remuneration
(exclusive of fringe benefits) to be paid,
stated in terms of amount per hour,
day, month or year (see definition of
“Required Wage Rate’’).

[69 FR 65659, 65676, Dec. 20, 1994, as amended
at 66 FR 80211, Dec. 20, 2000; 69 FR 68228, Nov.
23, 2004; 70 FR 72561, Dec. 5, 2005]

§655.720 Where are labor condition
applications (LCAs) to be filed and

processed?
(a) Employers must file all LCAs re-
garding H-1B and H-1B1 non-

immigrants through the electronic sub-
mission procedure identified in para-
graph (b) of this section except as pro-
vided in the next sentence. If a phys-
ical disability or lack of access to the
Internet prevents an employer from
using the electronic filing system, an
LCA may be filed by U.S. Mail in ac-
cordance with paragraphs (c) and (d) of
this section. Requirements for signing,
providing public access to, and use of
certified LCAs are identified in
§655.730(c). If the LCA is certified by
DOL, notice of the certification will be
sent to the employer by the same
means that the employer used to sub-
mit the LCA, that is, electronically
where the Form ETA 9035E was sub-
mitted electronically, and by U.S. Mail
where the Form ETA 9035 was sub-
mitted by U.S. Mail.

(b) Electronic submission. Employers
must file the electronic LCA, Form
ETA 9035E, through the Department of
Labor’s Web site at hitp://
www.lca.doleta.gov. The employer must
follow instructions for electronic sub-
mission posted on the Web site. In the
event ETA implements the Govern-
ment Paperwork Elimination Act (44
U.S.C.A. 3504 n.) and/or the Electronic
Records and Signatures in Global and
National Commerce Act (E-SIGN) (15
U.S.C. 7001-7006) for the submission and
certification of the Form ETA 9035E,
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instructions will be provided (by public
notice(s) and by instructions on the
Department’s Web site) to employers
as to how the requirements of these
statutes will be met in the Form ETA
9035E procedures.

(c) Approval to file LCAs by U.S. Mail.
(1) Employers with physical disabilities
or lacking Internet access and wishing
to file LCAs by U.S. Mail may submit
a written request to the Chief, Division
of Foreign Labor Certification in ac-
cordance with paragraphs ()(2)
through (c)(4) of this section. The ETA
shall identify the address to which
such written request shall be mailed in
a Notice in the FEDERAL REGISTER and
on the Department’s Web site at http:/
www.lca.doleta.gov.

(2) The written request must estab-
lish the employer’s need to file by U.S.
Mail, including providing an expla-
nation of how physical disability or
lack of access to the Internet prevents
the employer from using the electronic
filing system. No particular form or
format is required for this request.

(3) ETA will review the submitted
justification, and may require the em-
ployer to submit supporting docu-
mentation. In the case of employers as-
serting a lack of Internet access, sup-
porting documentation could, for ex-
ample, consist of documentation that
the Internet cannot be accessed from
the employer’s worksite or physical lo-
cation (for example because no Inter-
net service provider serves the site),
and there is no publicly available
Internet access, at public libraries or
elsewhere, within a reasonable distance
of the employer. In the case of employ-
ers with physical disabilities sup-
porting documentation could, for ex-
ample, consist of physicians’ state-
ments or invoices for medical devices
or aids relevant to the employer’s dis-
ability.

(4) ETA may approve or deny employ-
ers’ requests to submit LCAs by U.S.
Mail. Approvals shall be valid for 1
year from the date of approval.

(d) U.S. Mail. If an employer has a
valid approval to file by U.S. Mail in
accordance with paragraph (c) of this
section, the employer may use Form
ETA 9035 and send it by U.S. Mail to
ETA. ETA shall publish a Notice in the
FEDERAL REGISTER identifying the ad-

§655.730

dress, and any future address changes,
to which paper LCAs must be mailed,
and shall also post these addresses on
the DOL Internet Web site at hitp:/
www.lca.doleta.gov. When Form ETA
9035 is submitted by U.S. Mail, the
form must bear the original signature
of the employer (or that of the employ-
er’s authorized agent or representative)
at the time it is submitted to ETA.

(e) The ETA National Office is re-
sponsible for policy questions and
other issues regarding LCAs. Pre-
vailing wage challenges are handled in
accordance with the procedures identi-
fied in §655.731(a)(2).

[70 FR 72561, Dec. 5, 2005]
§655.721 [Reserved]

§655.730 What is the process for filing
a labor condition application?

This section applies to the filing of
labor condition applications for both
H-1B nonimmigrants and H-1B1 non-
immigrants.

(a) Who must submit labor condition ap-
plications? An employer, or the employ-
er’s authorized agent or representative,
which meets the definition of ‘‘em-
ployer” set forth in §655.715 and in-
tends to employ an H-1B non-
immigrant in a specialty occupation or
as a fashion model of distinguished
merit and ability shall submit an LCA
to the Department.

(b) Where and when is an LCA to be
submitted? An LCA shall be submitted
by the employer to ETA in accordance
with the procedure prescribed in
§655.720 no earlier than six months be-
fore the beginning date of the period of
intended employment shown on the
LCA. It is the employer’s responsibility
to ensure ETA receives a complete and
accurate LCA. Incomplete or obviously
inaccurate LCAs will not be certified
by ETA. ETA will process all LCAs se-
quentially and will usually make a de-
termination to certify or not certify an
LCA within seven working days of the
date ETA receives the LCA. LCAs filed
by U.S. Mail may not be processed as
quickly as those filed electronically.

(c) What is to be submitted and what
are its contents? Form ETA 9035 or ETA
9035E.
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